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CASE COMMENTS
communism statutes, and the probable injurious effect of the statements upon the plaintiff in his business, calling, or profession support
the finding of the Florida Court.
DANA BULLEN

USURY: AFFIRMATIVE RELIEF UNDER THE FLORIDA
USURY STATUTE
Chakford v. Sturm, 65 So.2d 864 (Fla. 1953)
Plaintiffs secured a ninety-day loan of $60,000 from defendant at
an interest rate of six per cent a year. In addition to the interest they
paid an initial bonus of $5,000 and later an additional bonus of $600
to procure a thirty-day extension. Plaintiffs brought an action based
on Section 687.07, Florida Statutes 1951, to recover the principal,
interest, and bonuses paid defendant. The trial court dismissed the
complaint and the amended complaint. On appeal, HELD, the repayment without protest of the principal of the loan plus interest
and bonus did not operate as a waiver of the protection afforded by
the usury statute; plaintiffs are entitled to the affirmative relief sought.
Judgment reversed.
In old English law usury was the taking of any interest or compensation for the use of money.1 Neither legal historians nor the courts
are in harmony as to whether the taking of usury was an indictable
offense at common law. 2 Some courts have stated that usury was an
offense at the common law, pointing to the penalties of censure by
the Church and the denial of a Christian burial to the usurer. 3 It
has been held that the right to collect interest is a statutory privilege,
ceasing to be a crime by virtue of statutory enactment, and that the
common law in force in the United States does not prohibit a contract
for the payment of interest if the sum agreed upon is not unconscionable. 4 Florida has indicated that the common law as adopted in
'BLACK, LAW DIarIONARY 1714 (1951).

2For a thorough discussion of the history of usury see Commonwealth v. Donoghue, 250 Ky. 343, 63 S.V.2d 3 (1933).
3See Coleman, Auditor v. Reamer's Executor, 237 Ky. 603, 36 S.W.2d 22 (1931);
Schlesinger v. State, 195 Wis. 366, 218 N.W. 440 (1938).
4Thomas v. Clarkson, 125 Ga. 72, 54 S.E. 77 (1906); Folsom v. Continental
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the United States did not forbid usury and that usury was entirely
a matter of statutory regulation and prohibition.5 These conflicting
statements may be taken to mean that there was no usury at common
law but that the courts of equity may have had authority to regulate
the amounts exacted as interest on the borrowed sum of money. In
the light of these holdings and dicta, it is evident that the statutes
must be consulted for a statement of the present law.
The Florida statutes provide that when interest accrues in the
absence of a contract provision defining the rate the interest shall
be at six per cent a year, although the parties may agree in writing
upon a higher or lower rate. All contracts for payment of interest
upon a loan, an advance of money, or forbearance to collect a debt,
or upon any contract at a higher rate of interest than ten per cent a
year are usurious.7 If more than ten per cent is charged or taken by
the lender the transaction is unlawful;8 the penalty is forfeiture of
double the amount of interest to the benefit of the borrower. If
interest is charged or contracted to be charged in excess of ten per
cent but has not been paid, the amount of the interest is forfeited
and only a judgment for the principal sum actually received may be
recovered by the lender in a Florida court. 9
It should be noted that the statute provides forfeiture for "willful"
violations only. Usury is largely a matter of intent, which is determined
not by whether a lender actually gets more but whether there was a
purpose in his mind to obtain more than legal interest and whether
by the terms of the transaction he may do so. 10 The penalty for usury
is not applicable to a holder in due course of a negotiable instrument
unless the usury either appears on the face of the negotiable paper
or the transferee has actual knowledge of the excess charge previously
exacted; in cases in which the penalties do not apply to the transferee,
the person who paid the excess interest is given an action against
the one who originally exacted the excessive interest." A provision
Adjustment Corp., 48 Ga. App. 435, 172 S.E. 833 (1934); Houghton v. Page, 2
N.H. 42 (1819).
5See Matlack Properties v. Citizens & Sou. Nat. Bank, 120 Fla. 77, 80, 162 So.

148, 150 (1935).
6FLA. STAT.

§687.01 (1953).

7FLA. STAT. §687.02 (1953).
8FLA. STAT. §687.03 (1953).
9FLA. STAT. §687.04 (1953).

1ojones v. Hammock, 131 Fla. 321, 179 So. 674 (1937); Chandler v. Kendrick, 108
Fla. 450, 146 So. 551 (1933).
"iFLA.STAT. §687.04 (1953).
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for the payment of attorney's fees will not be considered as increasing
the amount of interest allowable under the statutes of Florida;12
and, if the attorney's fees provided are less than ten per cent of the
principal sum, it is not necessary for the court to adjudge the amount
reasonable and just. 3 Similarly, when the mortgage contains a loss
payable clause provision may be made for payment to the mortgagee
of amounts expended for insurance actually issued on the mortgaged
property.1"
The statute involved in this case provides: 16
"Any person . . . lending money in this state who shall
willfully and knowingly charge or accept any sum of money
greater than the sum of money loaned, and an additional sum
of money equal to twenty-five per cent per annum upon the
principal sum loaned, by any contract, contrivance or device
whatever, directly or indirectly. . . . shall forfeit the entire
sum, both the principal and interest, to the party charged such
usurious interest, and shall be deemed guilty of a misdemeanor...."
It is generally stated that the defense of usury is personal and
may be asserted or waived by the borrower.16 In the instant case,
however, the plea of usury was not used as a defense but rather in
an attempt to obtain affirmative relief. The defendant contended
that the relief for usury is strictly defensive and that, having once
paid the principal and interest voluntarily, a borrower should not
be permitted to bring an action to recover the amounts paid. While
admitting that this contention is supported by several jurisdictions, the
Court found upon review of the cases that the holdings were for the
most part merely constructions of the usury statutes in effect where
the cases arise.
Some states have held that money voluntarily paid cannot be
recovered on the contention that the claim was usurious, stating
that the parties were in pari delicto, since both participated in an
12FLA. STAT. §687.05 (1953).
13FLA. STAT. §687.06 (1953).

14Ibid.
15FLA. STAT. §687.07 (1953).
1

6E.g., Mackey v. Thompson, 153 Fla. 210, 14 So.2d 571 (1943); Coe v. Muller,
74 Fla. 399, 77 So. 88 (1917).
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illegal contract. 17 The Court in the instant case states, however:
"Florida has expressly disapproved the 'pari delicto' theory as applied to usury, but the facts of the pertinent case involved usury as
a defense rather than as a basis for recovery of money paid."' 8
"The theory of the common law is that money paid usuriously is
had and received for the use of the borrower under an implied
promise to repay it to him, and the form of action is assumpsit for
the breach of this implied promise."'19 Jurisdictions having statutes
rendering void contracts containing usurious promises have uniformly
refused to make the agreements wholly ineffective; rather, the courts
have treated the contracts as "voidable," and then only at the option
of the borrower.20 Florida has specifically held that agreements in
violation of Compiled General Laws 1927, Section 6942,21 cause
forfeiture of the entire sum of both principal and interest and leave
22
no element of validity in the contract.
The Court strongly points out that the statute is for the protection of the borrower and that it will not consider a payment of
principal, bonus, and interest, without protest, as a waiver of rights
arising under the statute. The Court construes the statute as creating
not merely a right to defend an action for collection of a usurious
debt but as providing a statutory remedy, which is not waived by
voluntary payment of principal and interest.
ROBERT E. COBB

'7E.g., Peters v. Lowenstein, 44 Mo. App. 406 (1891) (construing a statute
diverting usurious interest from the parties and appropriating it to the use of the
common schools); Dickerson v. Raleigh Co-operative Land & Bldg. Ass'n, 89 N.C.
37 (1883); Latham v. Washington Bldg. & Loan Ass'n, 77 N.C. 145 (1877).
'sAt p. 866.
l9Weitz v. Quigley, 88 N.J.L. 617, 618, 97 AtI. 254, 255 (1916).
20E.g., Murray v. Judson, 9 N.Y. 73 (1853); Lipedes v. Liverpool & London &
Globe Ins. Co., 184 App. Div. 332, 171 N.Y. Supp. 484 (4th Dep't 1918); Yormark v.
Waldman, 127 Misc. 748, 217 N.Y. Supp. 501 (Sup. Ct. 1926).
2lNow FLA. STAT. §687.07 (1953).
22Richter Jewelry Co. v. Schweinert, 125 Fla. 199, 169 So. 750 (1935).
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